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REVIEW of a decision of the Court of Appeals.

Rever sed.

N. PATRI CK CROCKS, J. The State of Wsconsin
seeks review of a published decision of the court of
appeal s,* which reversed a judgment of the circuit court for
Wal worth County, the Honorable Janmes L. Carlson presiding,
convicting George C. Lohneier of two counts of hom cide by
operation of a vehicle while under the influence of an
i ntoxicant contrary to Ws. Stat. § 940.09(1)(a) (1991-92).?2

The State argues that the circuit court judge did not

1 State v. Lohneier, 196 Ws. 2d 432, 538 N.W2d 821
(Ct. App. 1995).

2 Al further references are to the 1991-92 Statutes
unl ess ot herw se not ed.
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effectively deny Lohneier a neaningful opportunity for
consideration by the jury of his statutory affirmative
defense under Ws. Stat. 8§ 940.09(2), by instructing the
jury that “[i]t is no defense to a prosecution for a crine
that the victimmay have been contributorily negligent.” W
conclude that in light of the entire proceedings, there does
not exist a reasonable likelihood that the contributory
negligence instruction, in conbination with Ws JI%Cri m nal
1185, 1186, and 1188, msled the jury into believing it
could not consider the conduct of the two young wonen who
were Kkilled in relation to the affirmative defense.
Accordingly, we reverse the decision of the court of
appeal s.
l.

On June 10, 1993, GCeorge C. Lohneier struck Renee
Belair and Stacie Rogers with his car as they were wal king
on WIllis Bay Road in Walworth County. Lohneier left the
scene of the collision, but later returned and admtted to
police that the vehicle he was driving struck the young
wormen. Police arrested Lohneier at the scene after he
failed a field sobriety test. Lohnmei er was subsequently
charged with six counts, including two counts of hom ci de by
operation of a vehicle while under the influence of an
intoxicant contrary to Ws. Stat. 8§ 940.09(1)(a), t wo
counts of homcide by operation of a vehicle with a

prohi bited alcohol concentration contrary to Ws. Stat.
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8 940.09(1)(b), and two counts of hit and run causing death
contrary to Ws. Stats. 88 346.67, 346.74(5).

A jury trial was held Novenber 1 through Novenber 4,
1993. Evidence at the trial indicated Lohneier’s blood
al cohol content was 0.186% at the time of the accident.
M chael Sugrue testified that as he passed the young wonen,
they were wal king toward himon the other side of the road,
one on the edge of the road and the other toward the ditch.
Three to five seconds after this, Sugrue passed Lohneier,
who was driving in the opposite direction. Sugrue testified
that Lohneier’s car was “far over on the edge of the road”
toward the ditch line. (R 51 at 172.) Sugrue watched
Lohneier’s car in his rear-view mrror, and said he was
surprised Lohneier was not “getting over” as he approached
t he young wonen. (R 51 at 172-73.) After seeing a white
object fly over Lohneier’s car, Sugrue turned around and
drove to the site, where he found one of the young wonen
lying in the road. Both young wonen died as a result of the
col l'i sion.

At the trial, Lohneier attenpted to establish the
statutory affirmative defense of Ws. Stat. § 940.09(2)° to

the four wvehicular homcide counts. In particular, he

3 Section 940.09(2) provides, “The defendant has a
defense if he or she proves by a preponderance of the
evidence that the death would have occurred even if he or
she had been exercising due care and he or she had not been
under the influence of an intoxicant or did not have a bl ood
al cohol concentration described under sub. (1)(b) or (bm or

(1g)(b).”
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presented evidence that the young wonen were wal ki ng on the
right side of the road as prohibited by statute. See Ws.
Stat. § 346.28(1). Lohnei er further argued that the young
wonen had noved from the side of the road into the traffic
| ane, and supported this with evidence that they were hit on
t he roadway. Lohneier also presented evidence of simlar
behavior by the young wonen on other occasions. I n
addition, Lohneier presented the opinion of an expert in
acci dent reconstruction. The expert testified that nost
peopl e woul d not have been able to avoid the accident even
if they were exercising due care and were not under the
influence of an intoxicant. On rebuttal, the State
presented expert testinony that a sober person exercising
due care could have stopped and avoided striking the young
wonen.

At the conclusion of the trial, the court read Ws
JI %Crim nal 1185, which provided with respect to
Lohneier’s 8§ 940.09(2) defense:

If you are satisfied beyond a reasonable doubt
that the defendant caused the death of Stacie
Rogers and Renee L. Belair by operating a vehicle
whil e the defendant was under the influence of an

i nt oxi cant, you  must determ ne whet her t he
defendant has a defense to this crine by
considering the follow ng: Wuld the death of

Stacie Rogers and Renee L. Belair have occurred
even if the defendant had been exercising due care
and had not been under the influence? Wsconsin
|aw provides that it is a defense to the crine
charged in this case if you are satisfied to a
reasonable certainty by a greater weight of the

*  The court substituted Ws JI%Crininal 1188 for the
| ast two paragraphs of Ws JI%Crimnal 1185 and 1886.
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credible evidence that the death would have
occurred even if the defendant would have been
exercising due care and had not been under the
influence . . . . If you are satisfied to a
reasonabl e certainty by the greater weight of the
credi bl e evidence that the death of Stacie Rogers
and Renee L. Belair would have occurred even if
t he def endant had been exercising due care and had
not been under the influence, then you nust find
t he defendant not guilty . :

(R 51 at 634-35.) SSmlarly, the court read Ws
JI1 %Crim nal 1186, which relates to the homcide by
prohi bi ted al cohol concentration charge, and corresponds in
substance wth Ws JI%Crimnal 1185 regarding Lohneier’s
affirmati ve defense. I medi ately followng this, the court
read the following special instruction® over Lohneier’s
objection: *“You are further instructed as to these four
counts that it is no defense to a prosecution for a crine
that the victimmay have been contributorily negligent.” (R
51 at 639.) The State requested this instruction based on
Ws. Stat. § 939.14.°
The jury subsequently found Lohneier guilty on al

counts. Consistent with Ws. Stat. § 940.09(1m,’ the court

> The Crimnal Jury Instruction Commttee has not
adopted a pattern jury instruction for contributory
negligence, and recommends that no instruction be given.
See Ws JI—<rimnal 926 and comments.

6 Section 939.14 provides: “It is no defense to a
prosecution for a crinme that the victimalso was guilty of a
crime or was contributorily negligent.”

The State requested the instruction for the purpose of
informng the jury that Lohneier was not inmune from
crimnal liability sinply because the young wonen were
contributorily negligent by wal king on the wong side of the
r oad.

" Section 940.09(1m) provides: “If [a] person is
found guilty of both sub. (1)(a) and (b) . . . for acts
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entered a judgnent of conviction and sentence for two counts
of homcide by intoxicated wuse of a vehicle under
8 940.09(1)(a), as well as two counts of hit and run causing
death under &8 346.67, 346.74(5).%® The court of appeals
reversed in part and remanded, holding that the contributory
negligence instruction deprived Lohneier of a meaningful
opportunity for consideration by the jury of his affirmtive
def ense under 8 940.09(2), because there existed a
“probability” that the jury was msled and therefore did not
consider the young wonen’s conduct in regard to Lohneier’s
statutory affirmative defense. Lohneier, 196 Ws. 2d at
444,
.

Initially, we consider the applicable standard of
revi ew. Lohneier’s claim is essentially based on due
process, because he contends that the circuit court denied
hi m a neani ngful opportunity for consideration by the jury

of his defense. See State v. Heft, 185 Ws. 2d 288, 302-03,

517 N.W2d 494 (1994). This is a question of constitutional
fact, which we review de novo. See id. at 296

In addition, in cases involving challenged jury
instructions, appellate courts generally apply harnless

error analysis to determne whether reversal is required

arising out of the same incident or occurrence, there shal
be a single conviction for purposes of sentencing . . . .7

8 The convictions for the two counts of hit and run
causing death contrary to 88 346.67, 346.74(5) are not
before this court.
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See, e.g., State v. Zelenka, 130 Ws. 2d 34, 387 N.W2d 55

(1986); State v. Dyess, 124 Ws. 2d 525, 370 N.wW2d 222

(1985); State v. Paulson, 106 Ws. 2d 96, 315 N W2d 350

(1982). However, harm ess error analysis is not applicable
in this case, because Lohneier is not contending that the
contributory negligence instruction is an erroneous |egal
st at enent . I nst ead, Lohnei er is arguing that t he
i nstruction, when coupled with Ws JI%Crimnal 1185, 1186,
and 1188, was confusing and therefore subject to
m sinterpretation by the jury. Accordingly, the focus in
this case is not whether there was error, and if so, whether
it 1s harmess, because the instruction concededly is not
erroneous.

W therefore must determne the proper inquiry for
appellate courts to apply when considering whether the
interplay of challenged jury instructions violated a
defendant’s constitutional rights by msleading the jury.
Admttedly, the applicable standard is not clear from our

previ ous cases. For exanple, in State v. Schulz, 102 Ws.

2d 423, 307 N.w2d 151 (1981), we stated, “Wen a jury
charge is given in a manner such that a reasonable juror
could have msinterpreted the instructions to the detrinment
of a defendant’s due process rights, then the determ nation
of the jury is tainted.” [|d. at 427 (enphasis added). On
the other hand, we have also determned that where a
def endant argues a challenged jury instruction msled the

jury into inposing a lesser burden than reasonable doubt
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upon the state in a crimnal case, the proper standard is
whet her there is a “reasonable |ikelihood” that the jury was

m sl ed. State v. Avila, 192 Ws. 2d 870, 889, 532 N WwW2d

423 (1995) (enphasis added).

W conclude that the proper standard for Wsconsin
courts to apply when a defendant contends that the interplay
of legally correct instructions inpermssibly msled the
jury is whether there is a reasonable |ikelihood that the
jury applied the challenged instructions in a manner that
violates the constitution. In so doing, we are followng
the standard set forth by the United States Supreme Court in
Boyde v. California, 494 U S. 370, 378-81 (1990), and in

Estelle v. MQiire, 502 US 62, 72-73 (1991). See al so

Victor v. Nebraska, 511 U S 1 (1994); WIllians v. Chrans,

945 F.2d 926, 938 (7th Cr. 1991), cert. denied, 505 U S

1208 (1992); Avila, 192 Ws. 2d at 889. W find the Boyde

Court’s rational e persuasive, in particular:

This “reasonable I|ikelihood” standard, we think,
better accommobdates the concerns of finality and
accuracy than does a standard which nakes the
inquiry dependent on how a single hypothetical
“reasonabl e” juror could or m ght have interpreted
the instruction . . . . Jurors do not sit in
solitary isolation booths parsing instructions for
subtl e shades of neaning in the same way that
| awers mght. Differences anmong them in
interpretation of instructions may be thrashed out
in the deliberative process, wth comobnsense
understanding of the instructions in light of all
that has taken place at the trial Ilikely to
prevail over technical hairsplitting.

Boyde, 494 U.S. at 380-81. Thus, Wsconsin courts should

not reverse a conviction sinply because the jury possibly
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could have been msled; rather, a new trial should be
ordered only if there is a reasonable I|ikelihood that the
jury was msled and therefore applied potentially confusing
instructions in an unconstitutional manner. Furthernore, in
maki ng this determ nation, appellate courts should view the
jury instructions in light of the proceedings as a whole
instead of viewwng a single instruction in artificial

isolation. See id. at 378, 383.

[T,

Before applying the reasonable |ikelihood standard to
the case at hand, we consider the relationship between the
8 940.09 affirmati ve defense and the contributory negligence
rule of 8 939.14, because this issue understandably caused
confusion during the trial. Throughout the proceedings, the
parties disputed whether the young wonen’s conduct could
constitute the basis for Lohneier’s § 940.09(2) affirmative
defense, in light of 8§ 939.14. Likewise, the circuit court
indicated it was troubled by this issue, although it
ultimately allowed Lohneier to try to establish the defense
based on the young wonen’s actions, and instructed the jury
on it.

In State v. Caibaiosai, 122 Ws. 2d 587, 596, 363

N.wW2d 574 (1985), this court stated that § 940.09(2)
“provide[s] a defense for the situation where there is an
i nterveni ng cause between the intoxicated operation of the

aut onobil e and the death of an individual.” Although it is
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correct that 8§ 940.09(2) provides an affirmative defense
where there is an intervening cause, this defense can al so
be understood by focusing on the |anguage of the statute
itself, which makes no reference to an intervening cause
Under 8 940.09(2), “A defendant has a defense if he or she
proves by a preponderance of the evidence that the death
woul d have occurred even if he or she had been exercising
due care and he or she had not been under the influence of
an intoxicant . . . .” Wth this in mnd, we conclude that
a victims conduct can be the basis of the § 940.09(2)
affirmati ve defense. Clearly, situations can arise where,
because of the victinm s conduct, an accident would have been
unavoi dabl e even if the defendant had been driving with due
care and had not been under the influence.?®

Moreover, the 8§ 940.09 affirmative defense is not
inconsistent with the «contributory negligence rule of
§ 939. 14. | t is wdely recognized that contributory
negligence is not a defense in a crimnal prosecution. See

People v. Tinms, 534 N.W2d 675, 681 (Mch. 1995) (citing

several cases followng this “universal rule”). Yet, it is

inportant to recognize that this rule has a specific |ega

° The *“dart-out” fact pattern is an illustrative
exanpl e of when the defense could be established through the
victims conduct. However, it is worth noting that the
affirmati ve defense woul d not be applicable sinply because a
victimdid not take a precautionary neasure, |ike wearing a
seat belt. In such a case, it cannot be said that the
acci dent woul d have been unavoi dable, even if the defendant
was sober and driving with due care. See State v. Turk, 154
Ws. 2d 294, 453 NNW2d 163 (Ct. App. 1990).

10
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meani ng. Section 939.14 “nmakes it clear that the rule
sonetinmes prevailing in civil actions to the effect that a
person injured by wongful conduct has no standing in court
if he was in pari delicto or contributorily negligent does
not apply to crimnal actions.” V WSCONSIN LEG SLATI VE COUNCI L
Jubl ¢ ARY Cowm TTEE REPORT ON THE CRIMNAL Cobe, at 9 (quoted in Ws
JI—<rinminal 926 cnt.);! see also WAYNE R LAFAVE & AUSTIN W
ScorT, JR., SUBSTANTIVE CRIMNAL LAw 8 5.11(c), at 692-93
(1986). In other words, 8 939.14 provides that a defendant
is not imune from crimnal liability sinply because the
victi mmay have been negligent as well.

However, this rule does not nean that evidence of a
victims negligence is irrelevant in a crimnal proceeding.
It was relevant here to the affirmative defense, and it is

often relevant on the issue of causation. See, e.qg., Tins,

534 N.W2d at 681; State v. Crace, 289 N W2d 54, 59-60

(Mnn. 1979); see also LaFave & Scott, supra, at 692-93. In

fact, we inplicitly recognized this in Hart v. State, 75

Ws. 2d 371, 249 N w2d 810 (1977), when we noted the

general rule that contributory negligence is no defense, but

During the criminal code revision process of the

1950's, the Wsconsin Legislative Council drafted 1953
Assenbly Bill No. 100. The preceding quotation is taken

from the comment to proposed 8§ 393.13 of that bill, which
provided, “It is no defense to a prosecution for a crine
that the victim also was guilty of a crine or was
contributorily negligent.” This proposed section was
adopted verbatim by the legislature in 1955 Ws. Laws 696,
and renunbered § 939.14. Accordingly, the coment to

proposed 8 393.13 is persuasive authority regarding the
legislature’s intent in enacting § 939. 14.

11
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went on to indicate that the victimis negligence was
rel evant to determ ning whether the defendant’s intoxicated
driving was a substantial factor in causing the victims
death. 1d. at 398. Thus, the contributory negligence rule
of 8 939.14 and the 8§ 940.09 affirmative defense are not
I nconsi stent concepts.

Nevert hel ess, we recognize that this legal distinction
is conplex. Accordingly, it would have been better practice
for the circuit court judge to have given a bridging
i nstruction, expl ai ni ng t he relationship bet ween
contributory negligence and the § 940.09(2) affirmative
def ense. In fact, wthout a bridging instruction, the
contributory negl i gence i nstruction was potentially
confusing when coupled with Ws JI%Crimnal 1185, 1186, and
1188. '

We nonetheless find that it is not reasonably likely
that the <challenged instructions msled the jury into
thinking it could not consider the young wonen’'s actions in
relation to Lohneier’s affirmative defense, in light of the
context of the entire proceedings. Specifically, the jurors
sat through a four day trial. Nearly all of the evidence

presented by Lohneier related to his affirmative defense.

" As we stated in State v. Dix, 86 Ws. 2d 474, 486
273 N.W2d 250, cert. denied, 444 U S. 898 (1979), “A jury
should not be required to guess at the neaning of technical
words . . . ." 86 Ws. 2d at 487. Accordingly, in part V,
we recommend that the Crimnal Jury Instruction Conmmttee
adopt a bridging instruction explaining the relationship
between contributory negligence and the 8§ 940. 09(2)
affirmati ve def ense.

12
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Lohneier’s attorney enphasized in his opening statenent and
closing argunment that the accident would have been
unavoi dabl e even if Lohneier had not been intoxicated and
had been driving with due care. Mor eover, Lohneier’s
attorney never referred to the young wonen’s conduct as
contributory negligence, or even negligence for that matter.
Furthernore, even the State extensively addressed Lohneier’s

affirmative defense in its closing and rebuttal arguments.'?

The court then instructed the jury. Initially, the
court told the jury, “In applying these instructions, keep
in mnd the follow ng: First, you should consider all

instructions. Second, you should consider the instructions
as a whole and apply themto the evidence.” (R 51 at 630;
see Ws JI%Crimnal 100.) The court went on to instruct
the jury twice on Lohneier’s affirmative defense. The court
specifically told the jury two tines, “If you are satisfied
to a reasonable certainty by the greater weight of the
credi bl e evidence that the death of Stacie Rogers and Renee
L. Belair would have occurred even if the defendant had been
exercising due care and had not been under the influence,
then you nust find the defendant not guilty.”*® (R 51 at
634- 35, 638-39.)

12 The di ssent points to a passing reference in the

| engt hy argunents of the district attorney, wherein he
mentions the contributory negligence instruction. His
closing and rebuttal argunents focused, extensively, on
Lohneier’s affirmative defense, not on the instruction.
13 The second tine, the court substituted the phrase
“had not had a prohibited al cohol concentration” for *“had

13
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After all of this, the court instructed the jury, “[I]t
is no defense to a prosecution for a crinme that the victim
may have been contributorily negligent.” (R 51 at 639.) W
find it is not reasonably likely that the jurors would
believe this single instruction transforned all of the prior
proceedings into a “virtual charade.” See Boyde, 494 U.S

at 383 (quoting California v. Brown, 479 U S. 538, 542

(1987)). Thus, we conclude that a reasonable 1ikelihood
does not exist that the contributory negligence instruction,
in conbination with Ws JI%Crimnal 1185, 1186, and 1188,
msled the jury into believing it could not consider the
young wonen’s conduct in regard to Lohneier’s statutory
affirmati ve def ense.

V.

Finally, although we also conclude that a new trial is
not warranted because it is not reasonably likely that the
jury was msled, we nonetheless acknowl edge that the
contributory negligence instruction is potentially confusing
when coupled with Ws Jl—€rimnal 1185, 1186, and 1188.
Therefore, we recommend that the Crimnal Jury Instruction
Committee adopt a jury instruction that sets forth the |aw
as contained in 8 939.14, to the effect that it is no
defense to a prosecution for a crine that the victim was
contributorily negligent. The instruction also should

contain an explanation of this rule, in particular that it

not been under the influence of an intoxicant.” (R 51 at
638.)

14
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means the defendant is not immune from crimnal liability
nmerely because the victim may have been negligent as well.
See Hart, 75 Ws. 2d at 398.

In addition, we recomend that the Commttee adopt a
bridging instruction to be given when a court gives a
contributory negl i gence i nstruction al ong wth W s
JI%Crimnal 1188, 1185, and/or 1186. The instruction
should explain to the jury that although the victims
contributory negligence is not a defense, the jury my
consider the acts of the victim in relation to the
defendant’s 8§ 940.09(2) defense.

It is further recommended that the Committee in its
comments caution circuit court judges so that they will not,
w thout clear justification, give a contributory negligence
instruction in a crimnal case. We conclude that these
i nstructions Wil | clarify t he relationship bet ween
contributory negligence and the 8§ 940.09(2) def ense,
preventing possible confusion on this issue in future cases.

In summary, we find that in light of the entire
proceedi ngs, there does not exist a reasonable Iikelihood
that the contributory negligence instruction, in conbination
wth Ws Jl—€rimnal 1185, 1186, and 1188, misled the jury
into thinking it could not consider the young wonen’s
conduct in relation to Lohneier’s statutory affirmtive
def ense. Accordingly, we conclude that the circuit court
did not, by its instructions to the jury, violate Lohneier’s

due process rights by denying him a neani ngful opportunity

15
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for consideration by the jury of his 8 940.09(2) affirmative
def ense. Nonet hel ess, we recognize that the contributory
negl i gence instruction is potentially confusing when coupl ed
with Ws JI%Cimnal 1185, 1186, and 1188. Thus, we
recomend that the Crimnal Jury Instruction Commttee adopt
a contributory negligence instruction that explains the
general rule, as well as a bridging instruction detailing
the relationship between contributory negligence and the
8 940.09(2) affirmative defense.

By the Court.3%The decision of the court of appeals is

rever sed

16
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JANI NE P. CESKE, J. (di ssenting).
| dissent because | believe that there is a reasonabl e

i kelihood that the contributory negligence instruction, in
conbination with Ws. JI%Crimnal 1185 and 1186, m sled the

jury into believing it could not consider the young wonen's
conduct in regard to Lohneier's statutory affirmtive
defense. | would affirmthe court of appeals and hol d that
there is a reasonable |ikelihood that the contributory
negligence instruction msled the jury, for several reasons.

First, the defense essentially conceded these el enents
of the charges under Ws. Stat. 8§ 940.09(1)(a) and Ws.
Stat. § 940.09(1)(b): intoxication, driving, and death.?
Therefore, the only real jury question was one of causation.
The question posed by the affirmative defense instruction
was whether the victins' deaths would have occurred even if
t he def endant had been exercising due care and was not under
the influence of intoxicants. Lohneier's affirmative

defense went directly to causation.

! The jury instruction for Ws JI%Crimnal 1185,
Hom ci de by Operation of Vehicle Wile Under the Influence —
Sec. 940.09(1)(a) reads in part: "The second elenent
requires that the defendant's operation of a vehicle caused
the death of Stacie Rogers and Renee L. Belair. ' Cause'
means that the defendant's operation of a vehicle was a
substantial factor in producing the death. It is not
required that the death was caused by any drinking of
al cohol or by any negligent or inproper operation of the
vehicle. What is required is that the death was caused by
the defendant's operation of the vehicle."

17
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Second, the circuit court never defined the concepts
"negligence" and "contributory negligence" for the jury.
The jury was told "In weighing the evidence, you may take
into account matters of your commobn know edge and vyour
observations and experiences in the affairs of life." Ws
JI%Crimnal 195 Juror's Know edge. A | ayperson's view of
negl i gence could be characterized as the careless action of
a person, including that of a victim

Third, t he circuit court gave no expl anat ory
instruction to the jury to clarify the relationship between
the affirmative defense instruction and the instruction that
contributory negligence is not a defense. Wthout such an
expl anation, the probability is great that the jurors were
m sled into disregarding Lohneier's affirmative defense.

Proper jury instruction is a crucial conponent of the

fact-finding process. State v. Schulz, 102 Ws. 2d 423,

426, 307 N.W2d 151 (1981). The jury nust determ ne qguilt
or guiltlessness in light of the jury charge, and the
validity of that determnation is dependent upon the
correctness of the instructions given. Schulz, 102 Ws. 2d
at 426-27. In the Schulz case, the taint of the faulty jury
instruction was critical because there, intoxication was the
major, if not the only, defense the defendant had to the
charge of first-degree nurder. Id. at 431. The charge

given was not a standard instruction but enphasized,

18
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incorrectly, that the defendant had the burden of proof on
the defense of intoxication. |d. at 432-33. W found in
Schulz that the jury instructions could have reasonably been
m sunderstood by the jury to place the burden of proof of
intoxication on the wong party. 1d. at 435. Such an error
viol ated the defendant's right to a presunption of innocence
and to have the state prove beyond a reasonabl e doubt every
essential elenment of the crinme charged against him [d. at
435- 36.

| agree with the court of appeals that as long as the
given jury instruction fully and fairly infornms the jury of

the applicable law, the circuit court has discretion in

choosi ng which instruction to give. State v. Lohneier, 196

Ws. 2d 432, 441, 538 N.W2d 821 (Ct. App. 1995). | also
agree with the majority that we consider jury instructions
in light of the proceedings as a whole. But the circuit
court does not have discretion to give an instruction which
clouds or even nullifies the applicable |aw And it is
precisely by |looking at the instructions in context that the
harm to the defendant 1is denonstrated. The pertinent
instructions were given in the follow ng order:

-1185 Homi cide by Operation of Vehicle While Under the
I nfl uence — Sec. 940.09(1)(a).

-1186 Hom cide by Operation of Vehicle Wile Blood

Al cohol Content is 0.10%or Mre — Sec. 940.09(1)(b). (Both

19
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jury instructions 1185 and 1186 described the defendant's
affirmati ve defense as set out in Ws JI3%1188 Hom cide by
| nt oxi cated User of Vehicle, Firearm or Airgun: Affirmative
Def ense Under 8§ 940.09(2).)

-A contributory negligence instruction based on Ws.
Stat. § 939.14.°7

The circuit court instructed the jury on the
affirmative defense and immediately thereafter instructed
the jury that contributory negligence of the victins was not
a defense. Unfortunately, the judge did not give any
explanation of the relationship between the contributory
negligence instruction and Lohneier's affirmative defense.
Based partly on sequence, and prinmarily on the actual
instruction |anguage, it 1is reasonably likely that the
cumul ative effect of those instructions was to mslead the
jurors. The jurors were msled into believing that the |aw

forbade them to consider the acts of the victins, which may

2 The majority acknow edges that the Crimnal Jury

Instruction Commttee recomends that no contributory
negl i gence instruction be given. Majority op. at 5, n.5

The Comm ttee recognized the very problem present in this
case: "The rule as stated is an accurate statenent of the
| aw, but can create problens if literally applied. That is,
evidence that may indicate negligence on the part of a
victim may be relevant to an elenment of the crinme -

especially the cause elenent - or to a defense. In such a
situation, the evidence is adm ssible despite § 939.14."
Ws JI%Crimnal 926 Comment. Here, of course, the harmto

Lohnei er arose not from an evidentiary ruling, but fromthe
conf usi ng j uxt aposition of t he affirmative def ense
instructions with the instruction precluding contributory
negl i gence as a defense.
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or may not have legally constituted contributory negligence,
when they assessed causati on.

In Hart v. State, 75 Ws. 2d 371, 249 N W2d 810

(1977), where the negligence of the victim was undi sputed,
we stated that the question for the jury was whether,
considering the negligence of the victim along wth the
other circunstances of the case, the negligence of the
def endant was nevertheless an operative factor having a
substantial effect in producing the victinms death. Hart,
75 Ws. 2d at 399. The circuit court below could have said
as much in its instructions, but did not.

The very essence of Lohneier's defense was that it was
not his intoxication, but the victins' carelessness in
wal king in or stepping out into the roadway that was the
cause of the accident. As Lohneier's counsel told the
circuit court at the instructions conference,

"[T]his is not a matter where we are attenpting to

establish contributory negligence as a defense.

VWhat we are saying is that the intervening fact is

this novenent of the girls. My problem with the

instruction is that the l|egislature gives us the

defense (in Ws. Stat. § 940.09(2)) and then if

you gi ve t hat (contributory negl i gence)

instruction you are in essence telling the jury,

don't listen to what the Defense has presented.”

M. Lohneier’s defense did not hinge on whether the girls’
actions legally constituted contributory negligence, but

rather asserted that their novenent onto the roadway was an

i nterveni ng event.
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The record denonstrates that the circuit court itself
had doubts as to the clarity of the instructions proposed.?
Lohnei er argued at the instructions conference that the two
statutes, and the instructions based on them were not
consistent. The circuit court eventually agreed to give the
contributory negligence instruction after the affirmative
defense instructions, because the affirmative defense
concer ned causati on:

"I don't really see any error in giving this
instruction we are tal king about because we are
not talking about negligence or contributory
negl i gence, we are tal king about cause, nothing to
do with negligence. So what has to be established
is this independent. You can argue your cause and
even if the Court gives this instruction because
it releases what | fear to be a problem in
assessing the jury, assessing relative wong here
which is not their duty or function, not at all.
They nust be satisfied that there was sone type of

8 At the instruction conference the court comrented on

the proposed contributory negligence instruction, "I don't
see how you can say that it couldn't be sonething that the
victim did. | don't know. | mean that argunment could be
made, but I'mnot sure | want to inject that in there."
Later, "Because | just don't think — 1 don't think that
this defense was suppose[d] to cone up, at least | don’t
think so anyway. It's not <clear to just (genera
contributory negligence of a victim | f that would apply,

then that would apply if a drunk driver went off the road
and the other driver was going over the speed limt. I
don't think that would apply."

After further discussion with counsel the court said,
"I really have no doubt that this would be appropriate other
than the little specter of a doubt that | have that it's a
possibility it could be inconsistent with a defense and the
use of the wording in Caibaiosai that says the intervening

fact may be independent or it my be dependent."”
Additionally, "I think the cautious thing would be quitely
(sic) frankly to not give the instruction and let the
attorneys argue it. | think you can argue it."

The <circuit court wultimtely gave the contributory
negl i gence instruction.
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cause that excuses responsibility for drinking and

causi ng deat h. Those are given facts when you

give an affirmative defense and my not take

sinple contributory negligence of a victim \Wat

they have to have is an intervening cause and |

think you can argue to that very sinply your

t heories about novenent w thout talking about

contributory negligence or being in any way

deterred by that. So | think I will give this

i nstruction.

Despite t he circuit court's recogni tion of
i nconsistency, it failed to instruct the jury that the
i ndependent causation defense was not a question of
contributory negligence. Al though Lohneier's counsel
objected to the contributory negligence instruction, neither
counsel offered an explanatory, or bridging, instruction to
resolve the inconsistency. The jury was left on its own to
sort out these undefined |egal terns.

Argunent of counsel further clouded the relationship
between the affirmative defense and the contributory
negl i gence instruction. The majority notes that Lohneier's
attorney never referred to the young wonen's conduct as
contributory negligence. Majority op. at 12. However, the
district attorney's closing argunent i ncluded these

stat enent s:

Well | guess sonething that mght come to mnd is,
well, hold it, this is a real world M. Koss and
we have got girls walking the wong way on the
hi ghway. | imagine everybody knows you don't do
t hat . | agree, but first there's an instruction
that says you are not to consider contributory
negligence of a victim It's not a defense.
That's by law in Wsconsin. Mreover, and this is
crucial, walking facing traffic or not facing
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traffic, that law is not for the benefit of the

driver. That law is not for the benefit of the

driver."

In sum the «circuit court gave the contributory
negl i gence instruction wthout a proper explanation of the
rel ati onship between that instruction and the instruction
regarding the affirmati ve defense. Because | conclude that
such an om ssion was erroneous, and created a reasonable
i kelihood that the jury was msled into disregarding
Lohneier's affirmative defense, | respectfully dissent.
Lohnmei er should be granted a new trial. "I't may well be
that the defendant is guilty of the offense charged agai nst
him but he is entitled to a fair trial according to the

established rules of procedure and principles of Ilaw"

Boldt v. State, 72 Ws. 7, 17, 38 NW 177 (1888), cited in

Hart v. St at e, 75 Ws. 2d 371, 395, 249 N W2d 810

(1977) (footnote omtted).
| am authorized to state that Chief Justice
Shirley S. Abrahanson and Justice WIlliam A Bablitch join

this di ssenting opinion.
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